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CONSTITUTION OF THE UNITED 


STATES OF AMERICA 


* Fifth Amencment 


QUESTIONS PRESENTED 


| 
after a olea of guilty to a violation of 27 D.C. 


Code §1401 (forgery), appellant was sentenced to an in- 
determinate term of up to ten years under the Narcotics 
Addict Rehabilitation Act of 1960 (18 U.S.C. §4251, et seq.) 
A. Is it a denial of que process to commit a 
defendant for examination under 1¢ U.S.C. §4252 where the 
record discloses no “asis whatsoever for the Court's 
“belief" that defendant is an addict within the seaning 
of 18 U.S.C. $4251 (a)? | 
B. Is it a further denial of due process to | 


| 
refuse defendant access to the report of the Attorney | 


General made pursuant to 13 U.S.C. §4252 in cases where 


defendant challenges his status as an addict? 


C. Should sentence be vacated when defendant is 
| 


denied access to any records relating to the formation of 
the Court's belief that defendant was an addict and defen- 
dant is denied access to the report of the Attorney General 


made pursuant to 18 U.S.C. §4252? 


(This case has not been previously before this Court.) 


(iv) 


REFERENCES TO RULINGS 


Transcript of Sentencing Proceedings dated 


Sentencing Proceedings dated 


Hearing cn Motion for In- 


stigation Report dated 


JURISDICTIONAL STATEMENT 


Appellant Kenneth R. Carroll (hereinafter 
"Carroll") was indicted on May 15, 1963, on multiple counts 
of forgery and uttering, 22 D.c. Code §1401, and entered a 
plea of guilty to Count 1 (forgery) on November 4, 1963.~/ 
On January 24, 1969, Carroll appeared before the Honorable 
John J. Sirica, United States District Judge, who committed 
Carroll to the custody of the Attorney General for ae 
nation pursuant to 18 U.S.C. §4252. On April 17, 1969, 
following receipt of the Attorney General's §4252 reports 
Judge Sirica, pursuant to 18 U.S.C. §4253, committed Carroll 
to the custody of the Attorney General for an indeterminate 
period of time not to exceed ten years. On May l, 1969, 
Carroll filed a motion pro se to withdraw his plea of guilty 
under Rule 32(d) of the Federal Rules of Criminal Procedure, 
and this motion was denied on June 6, 1969. On June 2s, 
1969, Carroll filed pro se a motion under Title 28 U.S.C. 


§2255 for arrest of judgment and to vacate sentence, which 


motion was denied on July 28, 1969. A notice of appeal was 


filed by Carroll on June 25, 1969. 


1/ Other counts of the indictment relating to forging and 
uttering were dismissed on April 17, 1969, oa motion of the 
U. S. Attorney. The sums involved in the other counts | 
amounted to less than $250. 


On July 17 the Court of Appeals entered an order 
appointing counsel to represent Carroll, and on November 4 
a further order was entered allowing court-appointed coun- 
sel to withéraw and appointing Marcus A. Hollabaugh to 


this Court is 


Appeliant ‘ a guilty plea on November 4, 
1958, to Count 2 of an indictment charging that he altered 
a $5.90 money order read 395.06. The money order form 
provided on its face that it was “not good for more than 


$100.00 "(Indictment, page 1). At the time Carroll pleaded 


guilty the Court referred the matter to the Probation Office 


which was to conduct a pre-sentence investigation (Tran- 
script of November 4, 1958, page 3). 

On January 24, 1969, Carroll appeared for senten- 
cing, and the Court stated: “I have decided to commit this 
a@efendant under Title 18 of the Rehabilitation Act of 1966, 
Section 4252 for an evaluation of his condition. You are 
familiar with that.” His attorney then said: "Your Honor, 
would you explain that to Mr. Carroll, he doesn't quite 
understand what Your Honor is doing and I would appreciate 


the Court fully apprise him of it.” The Court replied: 


The Court considering the defendant to 
be an eligible offender as defined in 
Section 4232 of Title 13 of the U.S. 
Code, and believing the defendant to be 
an addict as defined in that section of 
the Code, it is this 24th day of Jan- 
uary 1959 ordered that the defendant 
Kenneth Carroll be, an23 he is hereby 
placed in the custody of the Attorney 
General or his authorized representative 
for a period of 30 days for an examina- 
tion to aetermine whether he is an addict 
and is iikely to be rehabilitated by 
treatment. 211 that is providec in 
Section 4252, Title 13, U.S. Code. That 
is the purpose of commitment. ! 

| 

The Court did not state any basis for its belief 
that the defendant was an addict. 

On April 17, 1563, Carroll was returned to Court 
for the imposition of sentence. The Court apparently had 
received the report of the Attorney General pursuant to 
18 U.S.C. §4252. (ranscript of April 17, page 3.) The 
Court stated that, "This report sets forth that in the} 


opinion of the authorities at Danbury, Connecticut, you 


are an addict and are likely to be rehabilitated through 
a treatment program." Sentence was then imposed for an 


indeterminate period not to exceed ten years and not less 


than six months. 
| 
The report of the Attorney General pursuant to 


18 U.S.C. §4252 was not made available to appellant. 


On June 25, 1969, in a handwritten motion to 


arrest judgment and vacate sentence, filed with the Dis- 


trict Court, Carroll stated: 


The defendant states that he has never 
been addicted to drugs as cefined in 
title 18 - sec. 4251(a). The crime 
that was committed did not derive from 
a @rug addiction nor has the Gefendant 
been arrested prior to this for using, 
selling or association with drugs. 


“ Saniada 
2 Geniec. 


records 

Carroll « i; when he was committed to the custody 
of the Attorney Teneral pursmaat to 15 U.S.C. §4252. Also, 
counsel requested officials of the Justice Department, 
Bureau of Prisons, to make available the Attorney General's 
report under $4252, but was advised orally that the Bureau 
of Prisons, while it had no objection to release of the 
report, construed the statute to prohibit such release 
except upon court order. Counsel then filed a motion in 
the District Court to obtain access to the pre-sentence 
investigation report and to the report of the Attorney 
General in order that any basis for considering Carroll 

to be an a@dict might be disclosed. On December 29, 1969, 


this motion was denied. 


SUMMARY OF ARGUMENT 


There is no basis on the record to support the 


District Court’s “belie=* that Carroll was an addict within 


the meaning of 18 U.S.C. §4251(a). It is a denial of due 


process to make a commitment under 18 U.S.C. $4252 without 
any facts being stated or made available which would support 
the requisite belief. Not only did the Court not disclose 
a basis for its belief, but Carroll has been denied access 
to records and documents upon which the Court probably 
relied in making its decision under §4252. Appellant con- 
tends he is not an addict, but he has Seen deprived of any 
effective opportunity to challenge his classification. 
The subsequent refusal by the District court to 
grant access to the Attorney General's §4252 report once 
again effectively denied Carroll any opportunity to chal- 
lenge his commitment under 18 U.S.C. §4253 to custody for 
a period of up to ten years. Considering the gravity of 
the offense (a nonviolent crime where the total amount 
involved was only $90.00) it is extremely unlikely that he 
would have received a ten-year sentence under conventional 


sentencing procedures. 


ARGUMENT 


The Narcotics Addict Rehabilitation Act is a 
relatively recent statute, and appellant believes that this 
is the first case to raise issues with respect to the stan- 
dards underlying a court's §4252 “belief." Section 4252 


is in essence a classification statute in which an adverse 


i 
determination that a person is a member of a class (an 
| 


eligible offender addict) has an immediate effect upon his 
personal liberty. As a member of that class he may be 
committed to a program where the maximum term of confine- 
ment is cJetermsined more with respect to status within the 
class (i.e., rehabilitation progress) than with reference 
to the gravity of the offense he committed. Thus the 
@uration of an offender's loss of liberty is very much 


Since 


personal liberty is vitally affected, the Fifth Amendment 


requires that due process of law be applied to the classi- 
fication process. Regretably, one of the fundamental 
requirements of due process, notice of the charges or facts 
supporting the contemplated action and an opportunity to 
test or reply to these charges, was not granted appellant 
in his classification process. 

Carroll maintains that his classification as an 
addict was erroneous. Througn counsel he has made dili- 
gent effort to’ discover the basis for his assignment to 
the class, but the District Court has refused to make avail- 
able any documents or evidence it considered in making its 
class assignment decision. (Transcript of Motion Hearing 
of December 29, 1969.) This due process defect requires 
that sentence be vacated. 

The record does not show any acquiescence by 


Carroll in the Court's “belief” that he was an addict, nor 


does the record show that Carroll voluntarily sought to be 
sentenced under the Rehabilitation Act. It is not con- 
tested that treatment under the act often may de penefi- 
cial or desirable, nor is it disputed that where there is 
an adequate basis for belief of addiction a itefendant may 
involuntarily committed for examination under §4252. 
may be beneficial for an eligible offender to be placed 
the Rehabilitation Program notwithstanding his desire 
not to participate. Involuntary comnitment based upon an 
adequate basis for a court's belief of addiction, Sonevent 
is not the issue in Carroll's case. The issue is whether 
there ever was 2 basis for considering him an addict. At 
the first sentencing hearing in January of 1969, appel- 
lant's counsel raised a question with respect to Carroll's 
commitment under the Rehabilitation Act, and the Court's 
response merely refers back to the Act. (Transcript of 
January 24, 1969, p- 3.) Nowhere in the record is there 
an indication of why Carroll was considered to be an addict. 
Although appellant knows of no direct precedent 
under the Rehabilitation Act, his commitment in this ne 
does not accord with the procedural safeguards incorpor- 


ated into other statutes for the rehabilitation of narcotics 


addicts or other persons whose physical or mental status 


suggests they will engage in antisocial conduct. 


The District of Columbia, for example, has a 
statute specifically relating to the rehabilitation of 
users of narcotics, 24 D.c de §24-S0l et seq. This 
statute cefines a: : in ms substantially identi- 
cal to those of i838 J £25: i it provides for the 

treatment. The 

statute speciricaiiy ¢ ide in §604 that “a 
patient shell Nave the rignt to the assistance of counsel 
at every scage of the judicial proceeding . - .° and “(b) 
he counsel for a satient may inspect the reports of the 
examination made pursuant to the authority contained in 
§24-695." Section 505 provides for examination by two 
physicians, one of whom shall be a psychiatrist, and for 
comments by the United States Attorney who shall serve 
copies of his comments on the patient in open court. If 
it appears that the patient is a “user”, §607 provides for 
a hearing with provision made for jury trial and with the 
rules of evidence in civil proceedings fully applicable. 
The provisions of this statute are in stark contrast with 
the treatment afforded Carroll, who was sentenced without 
any notification as to why the Court considerec him to be 
an addict. 


Another section of the Code, 24 D.c. Code §501 


et seq., provides for the involuntary detention of criminal 


defendants suspected of being alcoholics. Once again, how- 


ever, in §504 the defendant is allowed a hearing and he may 


request a jury trial. It is apparent that in these ao 
ceedings defendants will be on notice as to why they are 
considered to be alconolics, and they will have an oppor- 
tunity to present evigence to rebut any unfoundeé ore- 
sumptions. 

The Federal Appellate Courts have not nesiteted 
to require a factuai showing of proof when defendants ae 
to raise physical or mer cal "status" or classification | 
questions under 23 U.S.C. 255. Thus, in Davis v- united 
States, 358 F.2d 360 (8th Cir. 1966), a petitioner's unsuo- 
ported allegations that he was mentally incompetent when he 
entered a guilty plea were not sufficient to carry the | 
motion. Similarly, in Wheeler v. United States, 340 F.2a 
119 (8th Cir. 1965), allegations of mental incompetency at 
the time of the offense and trial were rejected where there 
was no evidence to support the allegation. If the Govern- 
ment requires defendants to make some reasonable showing as 
to the basis for claiming that they fall within a partic- 
ular status class, how, in fairness, can it place them into 
status classes without placing some evidence on the record 
to support that action? 

It is recognized that there is a difference | 
petween the U.S. Attorney's Office and the judiciary (which 


forms the §4252 “helief"), but from a defendant's point of 


view it is irrelevant as to which places him into a status 


camp which will affect his versonal freedom. Even though 
a court acting unilaterally may be well-motivated in 
attempting to place 2 dofendant within a class, the effect 
is the same to che facing incarceration. ‘Where he 
feels che terms of U incarceration to be unjust or un- 
warranteé, he uust have a forum in which to raise these 
issues. -!oreover, in order to raise these issues effec- 
tively, he must have some understanding a3 to why the court 
considers Sits into the status class. 
Butler v. United States, 361 
holding that where the status 

of mental competency was involved, defendant was entitled 
to an opportunity to cross examine doctors who had examined 
him and to present his own evidence of his mental condi- 
tion. If defendants are entitled under mental “status” 
proceedings to cross examine medical experts who presented 
a report after examination, then isn't it even more neces- 
sary to allow Carroll to know the basis for allegations 
as to his physical "status" (i-e., addict) -- especially 
where such allegations were not made after medical exami- 
nation and were made by witnesses whose identity is unknown 
to Carroll. 

Carroll's case is easily distinguishable from 


decisions such as Parness v- United States, 368 F.2d 327 


(3rd. Cir. 1956), cert. den. 386 U.S. 1012 (1967), and 


Putt v. United States, 363 F.2d 369 (5th Cir. 1966), cert. 
den. 385 U.S. 962 (1906). Ina those cases appellants 
advanced §2255 motions to vacate sentence based upon the 
presence of allegedly false charges in pre-sentence reports. 
However, the record in each of these cases conclusively 
established that the courts' imposition of sentence had 

not been influenced or affecte: by the allegedly erroneous 


information. In fact; the sentences were reconsidered in 


light of the aliegations of the §2255 motions and still 


were found to be warranted. in Carroll's case, however, 
he has been adversely affected by whatever information; con- 
stituted the basis for the Judge’s belief that he was an 


addict. The unknown allegations before the Court were/ the 


direct cause of Carroll's placement in the rehabilitation 


program. 

The same due process defect which blemishes 
Carroll's original commitment under §4252 applies to the 
Court's failure to release the Attorney General's §4252 
report. Carroll never was examined by a physician of his 
choosing. He does not know what is in the Attorney Gen- 
eral's report. He is precluded from challenging whatever 
facts led the Attorney General to conclude that he was an 
addict as defined in §4251. 

Once again, the Court's action in withholding the 


Attorney General's report may be contrasted with other 


federal statutes designed to Setermine the physical or 
mental status of 2 defendant. Particularly in point is 
18 U.S.C. §4244 dealing s+n mental incompetency. That 
the J.S. Attorney has reason~ 
endant to be mentally incom- 
he shall £1: tion for judicial determination 


After examina- 


hell nold a hearing upon due 


notice, at which evicence as to the mental condition of the 
accusec may be submi “ Ghere seems to De a 
real breakdown in due process requirements between the 
statutes. in cone the accused is informed initially as 
the basis for the belief that he falls within a particular 


status class and is given the opportunity to examine the 


evidence and to rebut it in a judicial proceeding. Under 


the procedures invoked in Carroll's case, however, he is 
without any adequate exolanation of the basis for his 
commitment, and he has been @eprived of the opportunity to 
inspect the report waich led to his further commitment in 
the Rehabilitation Program. 

Notwithstanding tue effort to define an addict 
in 18 U.S.C. §4251(a), it is apparent that in many respects 
the test will De 2 highly subjective one. There is no 


absolute standard ~y waicn one may be judged to have “lost 
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the power of self-control" or to be in a status where one 
endangers the public safety or welfare. It is quite poss- 
ible that a person who has used Grugs on occasion or on a 
one-time basis might not constitute an addict within the 
meaning of the statute, Sut it is also possible that the 
Attorney General erroneously coulda conclude such 2 person 
is an addict. 

Defining an addict becomes even more aifficult 
if at the time of commitment an eligible offender is not 
openly dependent upon drugs. At least in Carroll's case 
the Court could not have considered him to be a danger to 


public health or safety or to be without the power of self- 
control at the time of conviction, since he was released 
on personal recognizance at the time his guilty plea was 
entered on November 4, 1968. (Transcript, page 4.) This 
release by Judge Curran appears quite inconsistent with 
Judge Sirica's subsequent unamplified announcement that he 
believed Carroll to be an addict. | 
Since appellant has demonstrated a denial of due 


process which invalidates his commitment under the Addicts 


Rehabilitation Act, the question of relief becomes appro- 


priate. It is established that a §2255 proceeding can be 


used to set aside a sentence so that defendant can be: 
resentenced in proceedings in which a previously claimed 


right can be accorded him. Andrews v- United States, | 373 


believes that his sentence 
snould be vacated and thie m remanded to the District 
Court. If that Court 
basis for considering Carroll to de an eligible offender 
within tne meaning of §4252, the basis for that belief 
should be @isciose?; anc if comaitment is made under that 
Section, the report of the Attorney General also shoul? be 
ma@e available. 


t is' possible, of course, that on remand the 


District Court's previous findings may De sustained, but 


at least Carroll will have had the penefit of due process 
to which he is entitied. If, on the other hand, there 
does not appear to be a basis for believing him to be an 
addict, the Court may then consider what sentence should 
have been imposed under conventional sentencing procedures. 
It is submitted that Carroll has already been confined for 
a perioé of approximately one year for a first felony 
offense involving a nonviolent crime of less than $100.00. 
Under these circumstances and aliowing credit for the time 
Carroll has spent in the Federal correctional institution 
in Danoury to be counted against his conventional senten- 
cing time, it is felt that no additional confinement would 


be warranted. 
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CONCLUSIOW 


For the foregoing reasons appellant's sentence 


should be vacated and the matter remanded to tne District 


Court. 


Respectfully suomitted, 


Harcus A. Holiabauch: 


By 
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REPLY BRIEF FOR Se 


The question presented by this appeal 1s unger- 
scored by the first issue listed by the Government, namely, 
whether the District court had an adequate basis for its 
belief that appellant was 4 narcotics addict. Appellant 
cannot test the adequacy of this belief since he has been 
denied access to all evidence relied upon by the ‘Court in 
forming this belief. 

In the first paragraph of its argument, the 
Government misstates the scope of appellant's argument on 
this appeal. It is true that appellant contends! he is not 
an addict, but in this appeal he also seeks to attack the 
lack of due process which characterized his status determina- 
tion as an addict. 


The Government apparently sees some significance 


in Carroll's statement to the Court that he was helped by 


sunsel tried to 


ourcpatient basis. In 


a eriminal 


comprehensive 


The appellee's prie 


11 was committed 


The Govern- 


im 


nis burden of showing 


have 2a sufficient basis 


(Emphasis 
so demonstrate 4 


lack of addiction. There must first be some evidentiary 
aéaGiction can pe premised. This evidence 


has been shielded from appellant, 


ludes with the astonishing 


The Government conc 


statement that “The trial court therefore clearly nad an 
adequate basis for its belli appellant was an addict." 


This statement is preceded by 
court summarized an essential 
Danbury indicating the opinion of 

as to his status. Since neither appellan 
ment have been allowed access to 
preposterous for the Government to 
summary. Moreover, since the Governme 
informed as appellant as to the overall 


for Carroll's commitment, it cannot 


there was an adequate basis 


910 - 17th 
Washington, 
Telephone: 


Counsel for 
(Appointed by 


CERTIFICATE OF SERVICE 


| 
I HEREBY CERTIFY, that a copy of the foregoing Reply 
Brief For Appellant has been mailed to the United States Attorney 
for the District of Columbia, this 2na day of March, 1970. 


